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Walsh, J.:

This article 78 matter has its origins in certain administrative proceedings that took place
before the Respondent Public Service Commission (“PSC”)(Case 14-M-0196). At this time before
the Court are (1) a motion to dismiss filed by the Respondent, State of New York (“State™) and (2)
a motion for leave to file a surreply filed by the Petitioner, Stephen Romine, relative to pending
motions to strike filed on behalf of the PSC and the Respondent Central Hudson Gas and Electric
Corporation (“Central Hudson™). The Court has carefully reviewed the motion record regarding these
applications and makes the following determinations.

Motion to Dismiss by Respondent State of New York

The Respondent State seeks dismissal as it argues that it is not a proper party and that the
facts alleged, eveﬁ assuming their truth, fail to state a valid cause of action against it. Neither the
Petitioner nor other party opposes the motion.

For the reasons set forth below, the Court agrees and grants the motion. The petition seeks
relief pursuant to article 78. The State is not a proper party as an article 78 proceeding may not be
maintained against it, but rather only a “body or officer” (CPLR 7802[a]; see Cass v. State, S§ NY2d -
460, 462 [1983); Capruso v. N.Y. State Police, 300 AD2d 27, 28 [1* Dept. 2002]; Kirk v.
Department of Motor Vehicles, 22 AD3d 240, 241 [1¥ Dept. 2005]; Matter of Vargas v. State of New
York, 95 -ADSd 588, 589 [1* Dept. 2012]; Matter of Zarco Contr., Inc. v. State of New York, 2013

. NY Misc. LEXIS 4903 [Supreme Ct, Albany County 2013]). Moreover, no cause of action for
mandamus to compel lies to require the State to restructure the PSC, since relief in the form of
mandamus is available “only to enforce a clear legal right where the public official has failed to
perform a duty enjoined by law” (N.Y. Civ. Liberties Union v. State, 4 NY3d 175, 183-184 [2005];

see also Matter of Shaw v. King, 123 AD3d 1317, 1318-1319 [3d Dept. 2014]). The PSC is a
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creature of statute, established by the Stater Leéislature, whose members are- appointed by the
Govemnor with the advice and consent of the State Senate for terms of six years (Public Service Law
§4). Such appbintmenls are entirely discretionary (id.) Further, the jurisdiction and powers of the
PSC, in turn, are derived from applicable statutes enacted by the State Legislature (id [1]). Any
restructuring of the PSC would necessarily require legislative approval and amendment to the
statutory framework by which the PSC functions. Inasmuch as the appointments are wholly
discretionary and that the statutes express, from time to time, the public will, there is no clear legal
right to the particular remedy sought by the Petitioner. Finally, the Court discerns no viable cause
of action against the State in the absence of a claim seeking declaratory relief regarding the State
Administrative Procedure Act (“SAPA™). In any event, the Court construcs the petition as seeking
relief against the PSC insofar as the alleged insufficiency of the hearing notice required by SAPA.
Accordingly, as the State is not a proper party and no viable cause of action‘ is stated against it, the
Court grants its motion.

Motion for Leave to File a Sur-Reply

PSC and Ccntral Hudson have moved to strike certain exhibits and allegations from the
pleadings as being outside the scope of the official administrative record. The Petitioner opposes the
- motions, and, in turn, the Respondents filed replying papers. In the course of motion practice, the
Petitioner attempted to file a surrepl-y towhich PSC an-d Central Hudson objected. Consequently, the
Petitioner separately moves for leave of the Court to file 2 surreply. PSC and Central oppose the
Petitioner’s request.
Upon careful review of the motion record, the Court grants in part and denies in part the
Petitioner’s request for leave to file a surreply. The Court retains the discretion “to regulate the

motion practice before it” which includes determining “whether to accept late papers or even
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surreply papers for ‘good cause™ (U.L;T. Bank Trust, N.A. v. Rudick, 156 AD3d 841, 842-843 [2d
Dept. 2017], citing CPLR 2214[c]). For example, where new arguments or evidence are set forth or
included in a reply, they may be considered by a court only if the opposing party is given the
opportunity to respond and submit a s;.xrrepl y(Gluck v. New York City Tr. Auth., 118 AD3d 667, 668
[2d Dept. 2014]).

- The Petitioner asserts that the Respondents have made new allegations and/or arguments in
their reply submissions and therefore he desires the opportunity to respond (Mentorandum in Support
of Motion for Leave, ¥3[a]-[e]). The issue raiécd by the motions to strike is whether certain records
attached to and allegations made in the article 78 petition were outside the scope of the subject
administrative proceedings before the PSC and, therefore, whether they are properly beforc the 7
Court. The original motions do not raise the particular issue of whether the inclusion of “active
links™ by the Petitioner in his petition to the PSC properly coﬁstitute a “presentation” of certain
documents found at such links to the PSC for purposes of its official administrative record.' While
it is true that the Respondents were addressing contentions raised in the Petitioner’s opposition, it
is also true that this narrow issue is now squarely raised by the Respondents for the first time as a

 basis for their motions (see Reply Memorandum of Law of Respondent Public Service Commission,
pp. 1-2; Bookless Aff. in Further Support, 113-5). In the exercise of discretion, the Court determines
that the Petitioner should be afforded the opportunity to respond and file a surreply as limited to his
requests in his Memorandum in Support of Motion for Leave at 3(a)-(c).
The Court further grants leave to the Petitioner to address in his surreply his response to the
Respondents’ arguments opposing his request that the Court take judicial notice of certain documents

to be found via these “active links.” Again, while it is true that the Respondents are addressing a

'See Record of the Public Service Commission, Vol. 1, at R 111-112.
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request made for the ﬁrs‘t time by the Petitioner in his opposition’, the Court in the exercise of
discretion will give the Petitioner the opportunity to address the specific arguments made by the
Respondents in opposition to his request, as set forth in his Memorandum in Support of Motion for
Leave at §3(e).

The Court, however, declines to permit the Petitioner leave to address in a surreply theissue
concerning adequacy of notice of administrative proceedings (Memorandum in Support of Motion
for Leave, §3[d]). As indicated above, the sole issue raised in the motions is whether the subject
documents should be stricken as outside of the administrativc record. Although not properly raised
by the Petitioner in his opposition to the motions, the Respondents nevertheless addressed his
contentions in their respective replies. The issue of whether the PSC provided adequate notice to the
Petitioner and others of its administrative proceedings is one to be determined in the context of his
article 78 petition, not as part of the pending motions to strike. The issue is therefore not relevant to
the outcome of the pending motions.

Those argurnenls' not specifically addressed herein were found to be unpersuasive, or
were otherwise rendered academic.

For the reasons set forth herein, it is hereby

ORDERED, that the Notice of Cross-Motion to Dismiss filed on behalf of the State of New

York onJune 12,2019 is GRANTED. The Petition is hereby dismissed as against it; and it is further

2Although the Petitioner did not explicitly cross-move for this relief (see CPLR 2215), the
Court will address the issue in the interest of judicial economy.

5

5 .0f 7




(FILED: ALBANY COUNTY CLERK 12/13/2019 03:51 PM g » INDEX NO. 902202-19
NYSCEF DOC. NO. 93 RECEIVED NYSCEF: 12/13/2019

ORDERED. that the Notice of Motion for Leave of Court to Furnish a Sur-Reply tiled by
the Petitioner is GRANTED IN PART and DENIED IN PART to the extent decided herein. The
Petitioner Stephen P. Romine is granted leave to file a surreply as requested in his Memorandum in

Support of Motion for Leave of Court for a Sur-Reply. limited to items 93(a)-(¢) and (¢) only. Any

surreply shall be filed by the Petitioner on or before December 20, 2019; and it is further

ORDERED. that the return dates of the Notice of Petition and Petition filed by the Petitioner
as well as the Norices of Motion to Strike tiled on behalf of the Respondents Public Service
Commission and Central Hudson Gas and Electric Corporation are adjourned to December 27, 2019.

This constitutes the decision and order of the Court. The onginal Decision and Order shall
be filed and uploaded by the Court onto NYSCEF (E-Filing). The signing. filing and uploading of
the decision and order by the Court does not constitute entry by the Albany County Clerk’s Oftice.
Upon entry. the Court requests the Office of the Attorney General to serve copies of this Decision

and Order with notice of entry in accordance with CPLR §2220.

So Ordered. W' :
Dated: December 13, 2019 '\/Iarujct Walsh
Albany. New York Supreme Court Justice

e
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Papers Considered:

1,

10.

11.

Notice of Cross-Motion to Dismiss filed on behalf of the State of New York on
June 12, 2019 by Letitia James, Attorney General (Chris Liberati-Conant, Esq.,
Assistant Attommey General); Memorandum of Law in Support;

Notice of Motion to Strike filed on behalf of the Public Service Commission on
June 12, 2019 by Peter V. Black, Esq., Assistant Counsel; Affirmation in Support
with Exhibits 1 and 2 annexed; Memorandum of Law in Support,

Notice of Motion to Strike filed on behalf of Central Hudson Gas & Electric
Corporation on June 12, 2019 by Christina M. Bookless, Esq.; Affirmation in
Support of Christina M. Bookless, Esq.;

Affidavit in Opposition to Motion by Petitioner Stephen P. Romine filed on June
20, 2019;

Stipulation—Briefing Schedule filed on June 21, 2019;
Scheduling Stipulation filed on August 28, 2019;

Reply Memorandum of Law of Respondent Public Service Commission, filed on
October 10, 2019;

Affirmation in Further Support of Motion to Strike by Christina M. .Bookless,
Esq., filed on October 10, 2019;

Notice of Motion for Leave to Furnish a Sur-Reply filed by Petitioner on October
18, 2019; Memorandum of Law in Support;

Memorandum of Law in Opposition filed on October 29, 2019 on behalf of
Respondent Public Service Commission; '

Affidavit in Opposition to Motion for Leave filed on October 29, 2019 by
Christina M. Bookless, Esq.
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