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Walsh, J.:

This article 78 mattcr has its origins in ccrtain administrative proceedings that took place

before the Respondent Public Service Commission ("PSC";1Cise l4-M-0196). At this time before

the Court are (l) a moiion to dismiss filed by the Respondent, State ofNcw York ("Sra1e") and (2)

a motion for leave to file a suneply filed by the Petitioner, Stephen Romine, relative to pending

motions to strike filed on behalfofthe PSC and the Respondent Central Hudson Gas and Electric

Corporation ("Central Hudson"). The Court has carefullyreviewed themotion recordregarding these

applications and makes the following determinations.

Motion to Dismiss bv Res ndent State ofNew York

. The Respondent State seeks dismissal as it argues that it is not a propcr party and that the

facts alleged, even assuming their truth, fail to state a valid cause ofaction against it. Neither the

Petitioner noi other party opposes the motion.

. For the reasons set forth below, the Court agrees and grants the motion. The petition seeks

reliefpursuant to article 78. The State is not a proper parly as an articlc 78 proceeding may not bc

maintained against it, but rather only a "body or officer" (CPLR 7802[a]; see Cass r,. Stare,58 NY2d

460, 462 11983f; Caprwo v. N.Y. State Police,300 ADZd 27,28 u" Dept. 20021; Kirk v.

Department ofMotor Yehicles,22 AD3d240,241[1" Dept. 2005];Matter ofVargasv. State ofNew

York,95 AD3d 588, 589 U"r Dept.2012l; Matler ofZarco Contr., Inc. v. State of Neu, York,20l3

NY Misc. LEXIS 4903 [Suprone Ct, Albany County 2013]). Moreover, no cause of action for

mandamus to compel lies to requirc the State to restructure the PSC, since reliefin thc form of

mandamus is available "only to enforce a clear Iegal right where the public oflicial has failed to

perform a duty enjoined by laf'(N. Y. Cit. Liberties Union t'. State,4NY3d 175, 183- 184 [2005];

see also lv[atter of Shav'r King, 123 AD3d 1317, 1318-1319 [3d Dept. 2014]). The PSC is a

.\
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creature of statute, established by the State Legislature, whose members are appointed by the

Govemor with the advice and consent ofthe State Senate for terms ofsix years (Public Service Law

$4). Such appointments are entirely discretionary (rd.) Further, thejurisdiction and powers ofthc

PSC, in tum, are derived from applicable statutes enacted by the State Legislature (id []). Any

rcstructuring of the PSC would necessarily require legislative approval and amendment to the

statutory framework by rvhich the PSC functions. Inasmuch as the appointments are wholly

discretionary and that the statutes express, from time to time, the public rvill, thcrc is no clear legal

right to the particular remedy sought by the Petitioner. Finally, the Court discerns no viable cause

ofaction against the State in the abscnce of a claim seeking declaratory reliefregarding the Statc

Administrative Procedure Act ("SAPA"). In any event, the Court construes the pelition as seeking

reliefagainst the PSC insofar as the alleged insufficiency of the hearing notice rcquired by SAPA.

Accordingly, as the State is not a proper pa(y and no viable cause ofaction is stated against it, the

Court grants its motion.

Motion for tpave to File a Sur-Replv

PSC and Central Iludson have moved to strike certain exhibits and allegations from thc

pleadings as being outside the scope ofthe official administrative record. The Petitioner opposes the

motions, and, in turn, the Respondcnts filed repllng papers. In thc course of motion practice, the

Petitioner attempted to file a surrepiyto which PSC and Central Hudson objected. Consequently, the

Petitioner separately moves for leave ofthe Court to file a suneply. PSC and Central oppose the

Petitioncr's request.

Upon careful review of the motion record, the Court grants in part and denies in part thc

Petitioner's request for leave to file a surrcply. The Court retains the discretion "to regulate the

motion practice before it" which includes detcrmining "rvhether to accept late papers or even

3
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surreply papers for 'good cause"' (U.,S. Bank Trust, N.A. t. Rudick, 156 AD3d 841, 842-843 lzd,

Dept. 20171, citing CPLR 2214[c]). For example, where new arguments orevidence are sel fo(h or

included in a reply, they may be considered by a court only if the opposing party is given the

opportunity to respond and submit a surreply (6lrct r'. Nev' York City Tr.,4al[., 1 I 8 AD3d 667 ,668

[2d Dcpt. 2014]).

. The Petitioner asserts that the Respondents have made new a[legations and/or arguments in

ttieir reply submissions and there fore he desires thc opportunity to respo nd(ll{enrorandum in Support

of Motionfor LeaLe, !f3[a]-[e]). The issue raiscd by the morions to strike is whether certain records

attached to and allegations made in the article 78 petition were outside the scope of the subject

administrative proceedings before the PSC and, therefore, rvhether they are properly beforc thc

Court. The original motions do not raise the particular issue of whether the inclusion of "aclive

links" by the Petitioncr in his petition to the PSC properly constitute a "presenlation" of certain

documents found at such links to the PSC for purposes of its official administrative record.r While

it is true that the Respondents were addressing contcntions raised in the Petitioncr's opposition, it

is also true that this narrow issue is now squarely raised by the Respondents for the first time as a

basis for their mo tions (see Reply Memorandum of Law of Respondent Public Se mice Comlmission,

pp.1-2; Bookless Aff. in Further Srqport,lffP-s).ln the exercise ofdiscretion, the Court determines

that the Petitioner should be afforded the oppo uni(y ro rcspond and file a suneply as limited to his

requests in his ,tfe morandLrm in Sttpport of Motionfor Lcat'e at13(a)-{c\.

The Court further grants leave to the Petitioner to address in his suneply his response to the

Respondents' arguments opposinghis requestthatthe Court takejudicial notice ofcertain documents

to bc found via these "active links." Again, while it is true that the Respondents are addressing a

lS∝
Rιω〃9′′力ιP″b′た,ハ・た́ εο″″,ssわ″,Vd.1,atR lll‐ 112.

4

4 of 7



工LED: ALBANY C01JNTY CLERK ■2 13 P20■ 9 03:5
NYSCEF DOC. NO. 93

INDEX NO

RECEIVED NYSCEF:

902202-19

12/■ 3/2019

request made for the first time by the Petitioner in his opposition2, the Court in the exercise of

discretion will give the Petitioner the opportunity to address the specific arguments made by the

Respondents in opposition to his request, as set forth inhis Menorandum in Support ofl[otionfor

Leave atl3(e).

The Court, however, declines to permit the Petitioner leave to address in a surreply the issue

cbncerning adequacy ofnotice of administrative pro ccdings (Menrorandunr in Sttpport ofLlotion

for Leat'e, f13fdl). As indicated above, the sole issue raised in the motions is rvhether the subject

documents should be stricken as outside ofthe administrative record. Although not properly raised

by the Petitioner irr his opposition to the motions, the Respondents nevertheless addressed his

contentions in their respective replies. The issue ofwhetherthe PSC provided adcquate notice to the

Petitioner and others of its administrativ€ proceedings is one to bc determincd irr the context ofhis

article 78 petition, not as part ofthe pending motions to strike. The issue is therefore not relevant to

the outcome of the pending motions.

Those arguments not specifically addressed herein were found to be unpersuasive, or

wcrc othcrwise rendered academic.

For the reasons set forth herein, it is hereby

ORDERED, that lhe Noticc of Cross-Motion to Dismrss filcd on behalf of the State of Nerv

York on June 12, 2019 is GRANTED.The Petitior is hereby dismissed as against it; and it is further

2Although the Petitioner did not explicitly cross-move for this relief(see CPLR 2215), the
Court will address the issue in the interest ofjudicial cconomy.
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ORDERf,D. that thc,\'ort'c a/ lktiut lir l.aave ol ('ourt ro l:'utnish a &rRr?A'tilcd hy

thc Pctitionq, is GRANTED IN PART and DINIED lrr- PART to the cxtcnt decidcd holcin. lhe

Petititrner Steplrcn P. Romine is granted leavc to tilc a surc'ply as rcqueslcd in his ,llt,norundunt in

Supparr ol trIorion lbr I-cara ol ('oart.litr ( S r-R(p/r'. limitcd t() itrms'll:i(a)-(c! and {e} only. Any

sureply shall be filed by thc Petitionr'r on or bcfore Decemher 10. 20I 9l and it is tlrther

ORDERED" that thc relum dates ofthc Notit'c ol Pdition and Pctition tiled by the Petitioner

as rvcll as the l:rxlcr,.l al ll,lothn nt Slrikc liled on behalf of the Rcspondcnts Public Sen iee

Commission and Central Hudson Cas and Electric Corporalion are adjounled to December 27, 2019.

This constitutcs the der:ision and ordcr ofthe Court. The original Dt:cisbn uul Or dcr shall

be liled and uploaded by thc Court orto NYSCEF ( E-Filing). Thc signing, liling and uploading of

thc dccision and order by the Coun does n()t c(nlstilute cntry by the Alhany County ('lerk's Ollice.

Upon entry. the Court requests the Oflce ofthe Attorney' General to serve copies ofthis l)ccisitttt

arul Orcler with noticc of cntry in accordanco with C'PLR S2ll0.

So Ordered.

翫
: し

Dated: December I l. 2019
Albany. Nerv York

M ヽ
～

′
alsh

S prerne Courl J usticc

‐

13/2019

●
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Notice of Cross-Motion to Dismiss filed on behalf of the State of New York on
June 12, 2019 by Letitia James, Attorney General (Chris Liberati-Conant, Esq.,
Assistant Attomey General); Menrorandwn o/Zaru in Support;

Notice of ltlotion to Strikc fiIed on behalf of the Public Sen'ict: Commission on
Junc 12,2Ol9 by Petcr V. Black, Esq., Assistant Coinsel- Affirmatiott in Support
with Exhibits I and 2 annexed; lientorandunr of Law in Support;

Noticc of Motion /o.S/rike filed on behalf of Central Hudson Gas & Electric
Corporation on June 12,2019 by Christina M. Bookless, Esq.; A.fJirmation itt
Support of Christina M. Bookless, Esq.;

Alfidavit in Opposition to l[otionby Pelitioner Stephen P. Romine filed on June
20,2019;

Stipulation-BrieJing Scheclule filed on June 21, 2019;

Scheduling Stipulation filed on August 28, 2019;

Reply Memorandum of Law of Respondent Public Service Commission, filed on
October I 0, 2019;

4′″,″Jο″力,F“″ノ7′rS′2Pο″9′■
`ο

′′ο
“
′ο,″ Jた′by Cl」 stina M… Booklcss,

Esq,■ lcd on October 10,2019;

Notice of Motionfor Leave to Furnislr a Sur-Reply filed by Petitioner on October
18, 2019; Memorandum ofLaw in Support;

Memorandum of Law in Oppositio, filed on October 29,2019 on behalf of
Respondent Public Servici Commission;

Afidavit in Opposition to Motionfor Leave ficd on October 29, 2019 by
Christina M. Bookless, Esq.
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