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PRELIMINARY STATEMENT

Petitioner Stephen P. Romine (“Petitioner,” “Mr. Romine,” or “Petitioner
Romine”), a former utility customer, challenges two Orders of Respondent Public
Service Commission of the State of New York (“Commission” or “PSC”) regarding
the use of Automated Meter Reading (“AMR”) devices by Mr. Romine’s former
utility company. In brief, the Commission issued a quasi-legislative policy
determination within its area of expertise regarding the appropriate equipment to
be used by the utility company. Mr. Romine disagrees with the Commission’s policy
determination and asks this Court to substitute its judgment for that of the
Commission. Because the Commission’s determination was reasonable, however, it
should not be disturbed. Mr. Romine’s mere difference of opinion does not provide
grounds for this Court to annul the Commission’s Orders. Moreover, Mr. Romine’s
challenge has various procedural defects.

This is a CPLR Article 78 proceeding in the nature of mandamus to review
two Commission Orders in Commission Case 14-M-0196, Tariff Filing by Central
Hudson Gas & Electric Corporation to Establish Fees For Residential Customers
Who Choose to Opt Out of Using Automated Meter Reading Devices. The two orders
challenged here are (1) the Commission’s October 20, 2017 Order Granting, in Part,

and Denying, in Part, Requests for Modifications of Opt-Out Tariff [R. 0235-82],1

1 The citation “R. ” refers to the indicated page within the Commaission’s “certified transcript of
the record of the proceedings under consideration,” filed concurrently with the Commission’s Verified
Answer.
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and (2) the Commission’s December 14, 2018 Order Denying Petitions for Rehearing
and Reconsideration [R. 0001-23].

The Commission’s October 20, 2017 Order granted the request of certain
customers of Co-Respondent Central Hudson Gas and Electric Corporation
(“Central Hudson”) that Central Hudson be ordered not to charge a monthly fee for
opting out of the utility’s upgrade of its electric meters to AMR type meters. The
October 20, 2017 Order, however, denied the customers’ requests that Central
Hudson be required to supply old-style electromechanical, “analog” meters for
customers choosing to opt out of the AMR program.

The Commission’s December 14, 2018 Order denied the petition of Stop
Smart Meters NY (“Stop NY”) for rehearing of the October 20, 2017 Order, and
denied the petition of Stop Smart Meters Woodstock NY (“Stop Woodstock,” of
which Petitioner Romine is a principal) for discretionary reconsideration of the
October 20, 2017 Order.2

As the name implies, Automated Meter Reading devices are capable of
automatic transmission of electricity usage data (via wireless radiofrequency
signals) to a handheld device used by a meter reader, and do not generally require
manual reading; a utility technician may obtain a reading while driving by the
premises. See [R. 0238]. Central Hudson has been installing AMR devices in its
service territory since 1990, and by 2017, nearly half of Central Hudson’s

residential meters were AMR equipped. [R. 0237]. Petitioner’s primary claim

2 Stop NY and Stop Woodstock are different entities. Stop NY did not file a CPLR Article 78 petition
for judicial review of the underlying Commission Orders.

2
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appears to be that wireless radiofrequency emissions from AMR and a myriad of
other modern electronic devices (such as WiFi and cell phones) may cause adverse
health effects. He also asserts that utility customers should not have to pay any fee
to receive a substitute meter from their utility.

Petitioner further argues, though, that solid-state, non-AMR opt-out meters
may also cause adverse health effects by inducing so-called “dirty electricity” onto
house wiring, despite the opt-out meter’s lack of any radiofrequency transmission
capabilities. Petitioner contends that only “old-style” electromechanical utility
meters are safe, and that the Commission should therefore order Central Hudson to
make electromechanical meters available to customers on demand — and free of
charge. At best, Petitioner’s claims represent a difference of opinion, or a
disagreement as to the proper weight to be accorded evidence in the record.
Because the Commission had a rational basis for its findings, this Court should not
annul the Commission’s discretionary policy determination.

Petitioner also claims that the Commission violated his constitutional due
process rights by giving inadequate notice of its proceedings in Case 14-M-0196 and
prior matters. Because the proceedings in question were quasi-legislative policy
determinations, i.e., rulemakings, and not adjudications of individual rights, there
was no constitutional guarantee of due process. Interested parties, therefore, have
no procedural rights beyond those granted by statute. Here, the Commission
complied with all applicable notice requirements of the Public Service Law (“PSL”)

and the rulemaking provisions of the State Administrative Procedure Act (“SAPA”)

3
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by publishing newspaper and State Register notices. Moreover, these proceedings
took place years ago, and the time to challenge them has long since passed.
Therefore, Petitioner’s notice claim fails.

Finally, Petitioner argues that the Commission “is so grossly incompetent
that it needs to be broken down with people fired, new people hired and wholly
restructured by the State of New York so that it can effectively serve the People of
the State of New York.” Verified Petition (“Petition”) at § 3 (p. 3).3 Petitioner,
however, offers no direct evidence of the alleged incompetence. In any event, this
Court lacks the constitutional authority to order the dissolution of a State agency.
Therefore, this claim must be denied.

Petitioner has not carried his burden of demonstrating that the conclusions
reached by the Commission in its October 20, 2017 and December 14, 2018 Orders
were arbitrary and capricious or affected by an error of law. Therefore, the
Commission’s determinations should be confirmed, and this Court should dismiss
the Petition.

STATEMENT OF FACTS

Procedural History

Central Hudson began installing AMR devices in its service territory in 1990,
and by 2017, nearly half of Central Hudson’s residential meters were AMR-

equipped. [R. 0237]. On May 22, 2014, Central Hudson filed proposed tariff

3 The Petition includes paragraphs numbered 1 through 6 on pages 1 through 5, and then restarts its
paragraph numbering at paragraph 1 on page 5. Where the Commission refers to paragraphs 1
through 6 of the Petition, the Commission will specify the page number in parentheses to avoid
ambiguity.

4
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amendments with the Commission to provide residential customers with the option
to “opt out” of receiving AMR devices. [R. 0590]. Because AMR devices do not
generally require manual reading, a meter reader can usually remain in his or her
vehicle, and can read many more AMR meters in a much shorter period of time as
compared to physically reading each individual meter. If AMR reaches a certain
threshold penetration level in a utility’s service territory, this may allow the utility
to realize significant reductions in its labor expenses — ultimately reducing its rates
and providing a cost savings to ratepayers. See [R. 0238].

A small number of customers, however, have expressed opposition to the
adoption of AMR devices. These customers apparently believe that radio signals
emitted from AMRs cause adverse health effects. In an effort to accommodate these
customer preferences, Central Hudson proposed an “opt-out” program to provide
customers the option of receiving a meter which does not emit radio signals. The
program does not guarantee that customers will be allowed to keep older
electromechanical meters. Rather, the opt-out request allows customers to use a
meter that does not have any radiofrequency transmission capability. Under the
tariff, the “opt-out” meter is a solid-state, “digital” meter. [R. 0610].4

Unlike customers who receive AMR metering devices, customers who opt out
of the AMR program will still require in-person readings of their legacy meters. By

foregoing utility service that employs cost-saving technological advances, opt-out

4 Electromechanical utility meters are sometimes colloquially (but inaccurately) referred to as
“analog” meters. Solid-state utility meters are sometimes colloquially (but inaccurately) referred to
as “digital” meters.

5
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customers are choosing utility service that is costlier for utilities to provide. Central
Hudson’s proposed tariff amendments thus prescribed fees for opting out: a one-
time installation fee to cover the cost of replacing the AMR meter with an “opt-out”
meter, and a monthly fee to cover the cost of manual meter reading and
maintenance of two separate classes of meters. [R. 0592].

On September 8, 2014, the Commission generally approved Central Hudson’s
proposed tariff amendments, but found, in this particular instance, that Central
Hudson had not yet demonstrated that the opt-out program would impose
incremental maintenance costs. Therefore, the Commaission ordered the removal of
the portion of the monthly opt-out fee attributable to maintenance, reducing the
monthly fee by half. [R. 0590-98].

On May 29, 2015, the Commission received a petition from Jane Valand and
others to modify Central Hudson’s opt-out program. [R. 0239]. On July 10, 2015,
the Commission received a separate petition from the Town of Woodstock to modify
the program. [R. 0239-41]. Both petitions requested that the Commission order
Central Hudson to provide old-style electromechanical meters on demand.
Moreover, the petition of the Town of Woodstock requested that no monthly fees or
setup fees be charged for the opt-out.

On October 20, 2017, the Commission issued its Order Granting, in Part, and
Denying, in Part, Requests for Modifications of Opt-Out Tariff. This Order held
that Central Hudson had not shown that manual reading of opt-out meters would,

at the time, create incremental costs. The Commaission thus ordered Central

6
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Hudson to remove the monthly manual meter reading fee associated with the opt-
out program. The Commission further stated that Central Hudson was free to
petition to reinstate the monthly charge “[a]t such time as it believes the . . . fee is
cost-justified . . ..” The Commission also reaffirmed its prior approval of the one-
time opt-out meter installation fee, and reaffirmed its prior decision not to require
Central Hudson to supply electromechanical meters on demand. [R. 0235-82].

On November 16, 2017, Stop Woodstock requested an extension of time to
“respond” to the Commaission’s October 20, 2017 Order. [R. 0109-10]. On November
17, 2017, the Commission’s Secretary granted an “extension of time in which to file
an administrative request for reconsideration” (emphasis added) until December 4,
2017, but cautioned Stop Woodstock “that this extension d[id] not toll the statute of
limitations . ...” [R. 0088-89].

On November 17, 2017, Stop NY (which is not affiliated with Stop Woodstock)
filed a Petition for Rehearing of the Commission’s October 20, 2017 Order. [R.
0090-95].

On November 20, 2017, Stop Woodstock filed its “Petition for Rescinding New
York Public Service Commission Decision on Order Denying, In [P]art, Requests
For Modification of Opt-Out Tariff.” [R. 0053-87]. Under the PSL and the
Commission’s procedural regulations, a petition for rehearing must allege errors of
law and/or fact. PSL § 22; 16 NYCRR § 3.7. The Petition was not styled as one for
rehearing, nor did it make substantive claims that would lead to a reasonable

conclusion that it was intended to be a rehearing petition, because it did not

7
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credibly allege any errors of law or fact or that changed circumstances required a
different outcome. Instead of identifying such an arbitrary error, the petition for
reconsideration proposed that the Commission adopt a different public policy
objective — as a matter of discretion. The Commission therefore determined that
the Stop Woodstock Petition would be treated as a request for discretionary
reconsideration rather than a petition for rehearing under PSL § 22 and 16 NYCRR
§ 3.7. [R. 0050]. Unlike a proper petition for rehearing, the Commission is not
legally bound to act upon a petition for discretionary reconsideration, and such a
petition does not toll the four-month statute of limitations in which to seek Article
78 review of the Commission’s Order. Matter of Gross v. State of N.Y. Pub. Seruv.
Commn., 195 A.D.2d 866, 867 (3d Dep’t 1993); see Matter of MCI Telecom. Corp. v.
Public Serv. Commn. of State of N.Y., 231 A.D.2d 284, 289-90 (3d Dep’t 1997).

On December 3, 2017, Stop Woodstock submitted a document styled as an
“Addendum to Petition To The New York Public Service Commission (PSC) to
Rescind Part of Order.” Because the Commission’s Secretary had not authorized an
extension of time to submit a petition for rehearing, and had specifically cautioned
that the statute of limitations would not be tolled, the Commaission ruled that this
“Addendum” did not convert Stop Woodstock’s original petition for discretionary
reconsideration into a properly-filed petition for rehearing. [R. 0010-11, 0011 n.12,
0050, 0088-89].

On December 14, 2018, the Commission issued its Order Denying Petitions

for Rehearing and Reconsideration. This Order denied the Stop NY petition for

8
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rehearing and the Stop Woodstock petition for discretionary reconsideration in their
entirety, and reaffirmed the conclusions reached in the Commission’s earlier orders.
[R. 0001-23].

On April 15, 2019, Petitioner commenced the instant Article 78 proceeding by
filing his Verified Petition (“Petition”), the Affidavit of Stephen P. Romine (“Romine
Affidavit”), and exhibits to the Romine Affidavit labeled A through HH.?

The Petition, the Romine Affidavit, and the exhibits to the Romine Affidavit
all include voluminous extra-record and/or unpreserved material which was never
presented to the Commission in the underlying administrative proceeding.
Therefore, this Court may not consider this material in determining whether the
Commission’s actions have a rational basis. On June 7, 2019, the Commission filed
a Motion to Strike such extra-record material. That motion is still pending before
the Court.

Petitioner’s Objection to Automated Meter Reading and Solid State Meters

Petitioner’s primary objections to AMR center on the use of wireless
communications by some AMR systems (including Central Hudson’s system). See,
e.g., Petition Y9 7, 11. Mr. Romine contends that electromagnetic fields (“EMF”)
generated by any wireless communication devices are harmful to human health.

The Commission determined, however, that EMF emissions from the AMR devices

5 Exhibit I has three separate components, Exhibit L has two separate components, Exhibit V
appears to be a duplicate of Exhibit U, there is no Exhibit X, and Exhibit GG appears to be a
duplicate of Exhibit FF.

9
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in use by Central Hudson do not pose a credible threat to health and safety. [R.
0017-18, 0023, 0278].

As the Commission recognized, the communication signals used by AMR are
at or near the same frequencies — but at much lower levels of power — used by such
ubiquitous devices as cell phones, cordless phones, WiFi networks, and microwave
ovens. [R. 0019, 0259, 0262, 0274]. By way of comparison, EMF generated by an
ordinary cell phone would exceed EMF generated by an AMR meter by two to four
orders of magnitude. [R. 0017, 0259].

In its October 20, 2017 Order, the Commission examined the analyses of
various organizations regarding hypothesized adverse health consequences of
exposure to low-level electromagnetic fields. Such organizations include the World
Health Organization (“WHQO?”), the Food and Drug Administration (“FDA”), the
Federal Communications Commission (“FCC”), the National Cancer Institute
(“NCTI”), and several agencies from other states. [R. 0253-79]. The analyses all
supported the Commission’s conclusion that the best available scientific evidence
suggests that modern wireless communicating utility meters “pose no credible
threat to the health and safety” of utility ratepayers. [R. 0278].

Despite the Commission’s finding that the deployment of wireless
communicating utility meters is consistent with “safe and adequate” utility service,
to oblige the preferences of customers such as Mr. Romine, Central Hudson decided
to permit customers to select a meter that lacks any wireless communications

capabilities. Petitioner argues that this concession is not enough, because he
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alleges that the solid-state opt-out meter induces high frequency voltage transients
(which he terms “dirty electricity”) onto house wiring. Petitioner alleges that this
“dirty electricity” is a source of low-level EMF exposure. [R. 0014].

The record before the Commission includes a scientific study that is directly
on point as to — and refutes — Petitioner’s concerns. [R. 0014-15]. Having
considered this study and other evidence, the Commission rationally held that the
evidence does not support a causal nexus between environmental exposure to high
frequency voltage transients and adverse health effects. [R. 0014-15]. Moreover,
the Commission found that there is no credible link between adverse health effects
and any type of low-level exposure to EMF related to utility service. [R. 0017-19,
0023, 0278-79]. The purported environmental exposure to radiated high frequency
voltage transients Petitioner complains of is simply one of many sources of low-level
EMF. [R. 0014-15]; Petition § 7; Romine Affidavit § 7. Since the Commission found
that all types of low-level exposures to EMF are “safe” (as that term is used in the
Public Service Law), it rationally determined that high frequency voltage transients

do not give rise to a safety concern under the Public Service Law.

STANDARD OF REVIEW

Petitioner seeks review of a quasi-legislative policy determination made by
the Commission for which the Commission was not required by law to hold an
evidentiary hearing. See PSL § 66(12). Therefore, this is a proceeding in the nature

of mandamus to review, and the only question before this Court is whether the
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Commission had a rational basis for its policy determination. See Matter of
Peckham v. Calogero, 12 N.Y.3d 424, 431 (2009).

In answering the question before this Court, “[t]he PSC’s determinations are
entitled to deference, due to the highly technical nature of utility rate making and
the particular expertise possessed by the PSC, and ‘may not be set aside unless
[such determinations] are without rational basis or without reasonable support in
the record.” Matter of National Fuel Gas Distrib. Corp. v. Public Serv. Commn. of
State of N.Y., 8 Misc. 3d 584, 591 (Sup. Ct. Albany County 2005) (quoting Matter of
New York Tel. Co. v. Public Serv. Commn. of State of N.Y., 95 N.Y.2d 40, 48 (2000))
(bracketed material in original). “[W]here, as here, the judgment of the agency
involves factual evaluations in the area of the agency’s expertise and is supported
by the record, such judgment must be accorded great weight and judicial deference.”
Id. “If the court finds that the determination is supported by a rational basis, it
must sustain the determination even if the court concludes that it would have
reached a different result than the one reached by the agency.” Matter of Peckham
v. Calogero, 12 N.Y.3d at 431 (citing Matter of Pell v. Board of Educ. of Union Free
School Dist. No. 1 of Towns of Scarsdale & Mamaroneck, Westchester County, 34
N.Y.2d 222, 231 (1974)). “[T]he court may not substitute its judgment for that of
the agency . ...” Flacke v. Onondaga Landfill Sys., 69 N.Y.2d 355, 363 (1987),
quoted in Matter of Riverkeeper, Inc. v. New York State Dept. of Envtl. Conservation,
152 A.D.3d 1016, 1019 (3d Dep’t 2017); accord Matter of Boundless Energy NE, LLC

v. Pub. Serv. Commn. of State of N.Y., 57 Misc. 3d 610, 618-19 (Sup. Ct. Albany
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County 2017). Once a rational basis is found for the conclusions reached by the
Commission, “[t]he judicial function is exhausted . . ..” Matter of Niagara Mohawk
Power Corp. v. Public Serv. Commn. of State of N.Y., 67 A.D.2d 802, 803 (3d Dep’t
1979) (citing Ostrer v. Schenck, 41 N.Y.2d 782 (1977); Matter of Howard v. Wyman,
28 N.Y.2d 434 (1971)).

An agency “is not limited to data presented [in the record] and conclusions
recommended by the parties,” Matter of Keyspan Energy Servs. v. Public Serv.
Commn. of State of N.Y, 295 A.D.2d 859, 863 (3d Dep’t 2002), nor is it “limited to
evidence presented by the parties,” Matter of MCI Telcom. Corp. v. Public Serv.
Commn. of State of N.Y, 231 A.D.2d at 292. ¢ In reaching a rational determination,
the Commission is “entitled to draw upon its understanding [of the issues], as well
as its general experience and specialized knowledge . ...” Id.

ARGUMENT
POINT I
THIS PROCEEDING IS TIME-BARRED
A. The Commission Approved AMR Meters Years Ago

To the extent Petitioner contests Central Hudson’s use of AMR meters
generally, and the Commission’s approval of such meters for use in utility service,
those claims are time-barred. Petitioner does not dispute that the meters in

question were approved for use in unrelated Commission proceedings more than a

6 In seeking Article 78 review of agency action, however, a petitioner may rely only on facts and
arguments submitted to the agency in the challenged proceeding. Matter of World Buddhist Ch’An
Jing Ctr., Inc. v. Schoeberl, 45 A.D.3d 947, 951 (3d Dep’t 2007). Thus, a petitioner may not refer to
any extra-record evidence, or to arguments not preserved for review. Id.
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decade ago (in 2005 and 2008) [R. 0039-49] or that Central Hudson has been
deploying AMR meters for more than a quarter-century [R. 0237]. Any right
Petitioner may have had to challenge the Commission determinations approving the
meters via an Article 78 proceeding — the exclusive means by which Petitioner may
obtain judicial review of the Commission’s determinations, People v. Liden, 19
N.Y.3d 271, 273 (2012) — expired four months after those prior determinations
became “final and binding.” CPLR 217(1); Banos v. Rhea, 25 N.Y.3d 266, 276
(2015); People v. Liden, 19 N.Y.3d at 275-76. Commission approval of Central
Hudson’s general use of AMR meters was administratively final years ago. The
validity of the AMR program was not determined by the Commission in the orders
Petitioner is challenging. See [R. 0237]. Consistent with the CPLR’s four-month
statute of limitations, this Court should dismiss all such claims as time-barred.
CPLR 217(1).

B. The Statute of Limitations with Respect to the Commission’s
October 20, 2017 Order Has Expired

Petitioner’s claims against the October 20, 2017 Order are also time-barred.
Any right Petitioner may have had to contest that 2017 Order via an Article 78
proceeding expired four months after the determination became “final and binding.”
The Commission’s October 20, 2017 Order became final and binding the day it was
issued. Therefore, Petitioner’s right to challenge that Order was extinguished no
later than February 21, 2018.

Had Petitioner timely filed a proper petition for rehearing as provided by

PSL § 22, that would have tolled the time in which he could seek judicial review of

14
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the Commission’s October 20, 2017 Order. A petition for rehearing tolls the Article
78 statute of limitations. CPLR 7801(1). Under the PSL and Commission
procedural rules, however, a petition for rehearing must state an error of law or
fact. PSL § 22; 16 NYCRR § 3.7. The Commission, therefore, determined that Stop
Woodstock’s “Petition for Rescinding New York Public Service Commission Decision
on Order Denying, In [P]art, Requests For Modification of Opt-Out Tariff” was not
properly a rehearing petition inasmuch as it only stated a policy disagreement, and
did not credibly allege errors of law or fact or changed circumstances requiring a
different outcome. Therefore, the Commission treated Stop Woodstock’s petition as
a petition for discretionary reconsideration. In short, Petitioner did not pursue the
PSL § 22 rehearing procedure within the 30-day period provided by PSL § 22. [R.
0050].7

A petition for discretionary reconsideration does not toll the statute of
limitations, and the Commaission specifically warned Stop Woodstock that the
statute of limitations was not tolled. [R. 0050]; Matter of Gross v. State of N.Y. Pub.
Serv. Commn., 195 A.D.2d at 867; see Matter of MCI Telecom. Corp. v. Public Serv.

Commn., 231 A.D.2d at 289-90. Nevertheless, Stop Woodstock waited until April

70On November 17, 2017, the Secretary to the Commission granted Stop Woodstock a two-week
extension of time to submit a discretionary “request for reconsideration,” and cautioned Stop
Woodstock that the extension would not toll the statute of limitations, as would a properly filed
petition for rehearing. [R. 0088-89]. The Secretary did not extend Stop Woodstock’s time to submit a
petition for rehearing. On December 4, 2017, Stop Woodstock filed a document styled as “Addendum
to Petition To The New York Public Service Commission (PSC) to Rescind Part of Order” pursuant to
this extension. Because the Secretary’s grant of an extension only permitted Stop Woodstock
additional time to submit a discretionary “request for reconsideration,” and not a petition for
rehearing pursuant to PSL § 22 and 16 NYCRR § 3.7, the “addendum” filing could not have
converted Stop Woodstock’s original request for discretionary reconsideration into a properly-filed,
timely petition for rehearing. [R. 0011 n.12].
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15, 2019 to commence this special proceeding. The limitations periods established
in Article 2 of the CPLR are construed strictly, see Sanchez v. National R.R.
Passenger Corp., 21 N.Y.3d 890, 891 (2013), and any claim Petitioner may once have
had against the Commission’s October 20, 2017 Order has long since been
extinguished.

The Commission’s December 14, 2018 Order, moreover, denied Stop NY’s
petition for rehearing and Stop Woodstock’s petition for reconsideration. [R. 0023].
Petitioner does not allege that he is a member of Stop NY, so he lacks standing to
challenge the Commission’s denial of Stop NY’s Rehearing Petition. 8 With respect
to Stop Woodstock’s Reconsideration Petition, that petition was treated as a request
for discretionary administrative reconsideration, and therefore that petition did not
toll the statute of limitations. Since the Commission did nothing more than decline
Stop Woodstock’s invitation to the Commission to exercise its purely discretionary
authority to reconsider its prior determination, there is nothing in the Commission’s
December 14, 2018 Order for Petitioner to challenge. Cf. Matter of Western N.Y.
Water Co. v. Public Serv. Commn. of State of N.Y., 204 Misc. 548, 551 (Sup. Ct.

Albany County 1953) (holding that the Commission’s discretionary consideration of

8 Stop NY’s timely Petition for Rehearing tolled the statute of limitations only with respect to Stop
NY. CPLR 7801(1) (“a proceeding under [] article [78] shall not be used to challenge a
determination . . . where the body or officer making the determination is expressly authorized by
statute to rehear the matter upon the petitioner’s application unless . . . the time within which the
petitioner can procure a rehearing has elapsed” (emphasis added)); [R. 0048 n.1]. The Commission is
not aware of any attempt by Stop NY to seek judicial review of the Commission’s orders in Case 14-
M-0196. Mr. Romine lacks standing to use the Stop NY administrative petition for rehearing as a
predicate for his own Article 78 petition here, for that would violate the “general prohibition of one
litigant raising the legal rights of another.” Matter of Mental Hygiene Legal Serv. v. Daniels, 33
N.Y.3d 44, 50 (2019) (quoting Society of Plastics Indus. v. County of Suffolk, 77 N.Y.2d 761, 773
(1991)).
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a petition for rehearing cannot toll the statute of limitations unless such petition be
properly filed pursuant to an explicit statutory right to request rehearing).
POINT II

THE COMMISSION’S POLICY DETERMINATION TO APPROVE
THE OPT-OUT TARIFF WAS RATIONAL

A. Statutory Framework: “Safe and Adequate” Utility Service

The Commission’s obligation under the Public Service Law is to ensure “safe
and adequate” service at “just and reasonable” rates. Rochester Gas & Elec. Corp. v.
Public Serv. Commn. of State of N.Y., 66 A.D.2d 509, 512 (3d Dep’t 1979); see also
PSL §§ 4(1), 65(1); [R. 0277]. This duty includes supervision of the equipment used
by utility corporations to furnish service. PSL §§ 66(2), 66(5); see [R. 0277]. Where,
as here, the Commission determines the “specific application of a broad [] term” in
its authorizing statute, the Commission is entitled to judicial deference. Matter of
Glenwyck Dev., LLC v. New York Pub. Serv. Commn., 167 A.D.3d 1375, 1376 (3d
Dep’t 2018) (quoting Matter of Keyspan-Ravenswood, Inc. v. Public Serv. Commn. of
State of N.Y., 7 A.D.3d 837, 838 (3d Dep’t 2004); Matter of O’Brien v. Spitzer, 7
N.Y.3d 239, 242 (2006)). Thus, the Commission is entitled to deference with respect
to its determination as to what type of equipment provides “safe and adequate”
service.

In that connection, the Commission has stated that “[t]he question of safety
in this context is a public policy determination and not a scientific conclusion.” [R.
0277]; accord Brotherhood of Locomotive Firemen & Enginemen v. Chicago, R.I. &

P.R. Co., 393 U.S. 129, 138-39 (1968) (“the question of safety . . . is essentially a
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matter of public policy”). This means that the Commaission’s expert judgment as to
the meaning of “safe and adequate” service must be informed “not only by an
understanding of the scientific evidence and potential risks [of a given technology],
but also by a policy judgment as to the acceptability of those risks given the benefits
(including safety benefits) of the technology.” [R. 0277-78]. It is impossible to prove
absolute safety (the “null hypothesis”) under the modern scientific method. [R.
0265] (quoting Public Utility Commission of Texas, Health and RF EMF from
Advanced Meters 1 (December 2012)); see also [R. 0018-19]. The purpose of the
Public Service Law, therefore, cannot logically be to eliminate all risk associated
with utility service.9 Rather, “safe and adequate,” as that phrase is used in the
Public Service Law, means a reasonable and prudent balancing of the inherent
risks of utility service against their undeniable benefits to modern civilization. This
balancing of risk against benefit implies a broad range of judicially permissible
outcomes. See Matter of Peckham v. Calogero, 12 N.Y.3d at 431 (citing Matter of
Pell v. Bd. of Educ., 34 N.Y.2d at 231).

New York Courts have recognized that in applying the Public Service Law
and conducting such balancing, the Commission is afforded substantial discretion
and flexibility. In that respect, the determination as to the safety and adequacy of
utility equipment is a “problem[] of a highly technical nature, the solution[] to

which in general ha[s] been left by the Legislature to the expertise of [the

9 Petitioner asks this Court to impose the so-called “ALARA” (as low as reasonably achievable)
standard in this litigation, but the ALARA standard is based on the federal Atomic Energy Act and
applies to the federal Nuclear Regulatory Commission. E.g., 10 C.F.R. § 20.1101(b). It does not
apply to the PSC or this case.
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Commission].” Cf. Matter of Rochester Gas & Elec. Corp. v. Public Serv. Commn. of
State of N.Y., 135 A.D.2d 4, 8 (3d Dep’t 1987) (quoting Matter of New York State
Council of Retail Merchants v. Public Serv. Commn. of State of N.Y., 45 N.Y.2d 661,
672 (1978)) (deferring to the Commission as to a “highly technical” issue regarding
utility ratemaking); accord Matter of Keyspan Energy Servs. v. Public Serv.

Commn., 295 A.D.2d at 862. When the Commission so applies the Public Service
Law, it acts as “the alter ego of the Legislature,” and it “is free to entertain or ignore
any particular factor or to assign whatever weight it deems appropriate.” Matter of
Rochester Gas & Elec. Corp., 135 A.D.2d at 7-8 (citing Matter of Abrams v. Public
Serv. Commn. of State of N.Y., 67 N.Y.2d 205, 212 (1986)).

B. The Commission Rationally Accepted the Best Available Evidence
Regarding EMF

As a threshold matter, Petitioner conflates the Commission’s quasi-legislative
policy deliberations with the evidentiary proceedings of a trial court. This
Inaccurate comparison pervades both Petitioner’s objections to the procedure used
by the Commission (see Petition 9 5-6 (p. 4-5) (improperly analogizing the Stop
Woodstock petition to motion practice before a court)) and his belief that he is
entitled to rebut each individual piece of evidence invoked by the Commission and
to have the Commission individually respond to each piece of evidence invoked by
him (see Petition 9 1 (p. 2), 11 (p. 16), 13 (p. 26), 15 (p. 27), 18 (p. 27); Romine
Affidavit 99 20, 25-39). This comparison is inaccurate. Here, the Commission was
acting in a quasi-legislative manner, as it made an across-the-board determination

affecting all of Central Hudson’s ratepayers; it was not acting as an adjudicator.
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New York City Health & Hosps. Corp. v. McBarnette, 84 N.Y.2d 194, 202-04 & n.2
(1994). Moreover, because the determination prescribed the future of utility
facilities and rates, and no evidentiary hearing was required by law, it was a “rule”
under the State Administrative Procedure Act, not an adjudication. SAPA

§§ 102(2)(a)(i1), 102(3). Thus, the Commission’s conclusions need not be supported
by clear and convincing evidence, by a preponderance of the evidence, or even by
substantial evidence. The Commission needed only a rational basis — some reason
for the action taken. Matter of Gansevoort Holding Corp. v. Consolidated Edison
Co. of N.Y., 167 A.D.2d 648, 650 (3d Dep’t 1990) (rejecting a challenge to a PSC
determination and holding that “[i]t is the agency’s role to weigh conflicting
evidence and to assess the credibility of witnesses”). Moreover, the Commission was
entitled to choose among conflicting evidence or expert opinions, and the
Commission was not required to credit any opinions Petitioner may have proffered.
Matter of Wilson v. N.Y. State & Local Police & Fire Ret. Sys., 53 A.D.3d 762, 763
(3d Dep’t 2008) (STEIN, dJ.); Matter of Friends of P.S. 163, Inc. v. Jewish Home
Lifecare, Manhattan, 146 A.D.3d 576, 578 (1st Dep’t 2017), affd 30 N.Y.3d 416
(2017). To the extent that Petitioner advocated a different technical viewpoint or
public policy preference, the Commission (as the administrative agency charged
with implementing the Public Service Law) was free to reach its own conclusion.
See Matter of Peckham v. Calogero, 12 N.Y.3d at 431 (citing Matter of Pell v. Bd. of

Educ., 34 N.Y.2d 222, 231 (1974)).
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Here, the Commission rationally determined that the use of AMR devices by
Central Hudson, Central Hudson’s provision, for a one-time installation fee, of a
solid-state, non-transmitting “opt-out” meter option, and Central Hudson’s decision
not to offer an electromechanical “opt-out” option, were consistent with the
provision of “safe and adequate” utility service. [R. 0023]. Moreover, the
Commission rationally found “that available research shows solid-state meters pose
no credible threat to the health and safety of Central Hudson’s customers,” and that
“cost based fees properly balance the concerns of customers who opt out with other
customers’ interests in achieving optimally efficient utility operations.” [R. 0237].
In support of these conclusions, the Commission relied on a myriad of credible
sources.

In particular, the Commission noted that responsibility for the development
and enforcement of standards for human exposure to radiowaves lies with the
Federal Communications Commission (“FCC”) under the National Environmental
Policy Act of 1969 (“NEPA”). [R. 0254-55] (citing 42 U.S.C. § 4321 et seq.). The
AMR devices in use by Central Hudson comply with all relevant FCC requirements.
[R. 0254-56, 0593]. Therefore, the Commission reasonably construed compliance
with these standards as prima facie evidence that RF emissions from these devices
pose no credible threat to Central Hudson’s customers. Id.

In response, Petitioner and others argue that the FCC guidelines are
outdated and insufficiently protective. Petitioner claims that the FCC has

commenced a proceeding to examine its RF exposure standards, but that, to date,
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the FCC has not issued a final order in that matter. Matter of Reassessment of
Federal Communications Commission Radiofrequency Exposure Limits and Policies,
FCC ET Docket No. 13-84. This argument, however, does not suggest that the
Commission’s reliance upon the federal standard was irrational. Rather, it
demonstrates the true nature of Petitioner’s grievance, which properly lies with the
FCC, not the Commission. Petitioner’s argument that the Commission should
1ignore the present exposure standards validly set by the expert agency charged by
Congress with regulating RF emissions is misplaced.

The Commission, therefore, rationally held that “there is currently
insufficient scientific evidence that would support a causal relationship between”
exposure to RF emissions at or below the levels permitted by current FCC
standards and significant adverse health effects. [R. 0018]. Petitioner has not
shown that there is no evidence in the record to support the Commission’s
conclusion, and therefore this Court should reject his attempted claims. Matter of
N.Y. State Council of Retail Merchants v. Public Serv. Commn., 45 N.Y.2d at 673-
74).

The Commission also conducted a comprehensive review of other reputable
sources. Notably, the Commission reviewed materials from the World Health
Organization (“WHOQO”), [R. 0015-16, 0256-58], and took administrative notice of
“[nJumerous detailed investigations into the safety of RF transmissions from utility
meters” conducted by regulatory entities in other jurisdictions, including the

California Council on Science and Technology, the Michigan Public Service
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Commission, the Public Utility Commission of Texas, the British Columbia Utilities
Commission, the Public Service Commission of the District of Columbia, and the
Maine Public Utilities Commission [R. 0261-77]. Upon its review, the Commission
reasonably held that the conclusions reached by these sources support a finding
that the use of AMR by Central Hudson is consistent with the provision of “safe and
adequate” utility service. [R. 0023, 0278-79].10

Indeed, the Commission’s determinations regarding health claims related to
metering infrastructure have previously withstood judicial scrutiny. Earlier this
year, Albany County Supreme Court considered claims very similar to those of
Petitioner concerning the health and safety of modern wireless communicating
utility meters. The court found those claims to be wholly without merit, and found
that the Commaission’s actions approving of the deployment of such technology were
rationally based. Matter of Kopald v. Public Serv. Commn. of State of N.Y., No.
905947-18 (Sup. Ct. Albany County Jan. 2, 2019) (annexed hereto as Attachment 1).

Petitioner may have preferred a different outcome, but this merely “presents
a difference of opinion about the best way to address the [issue] that the agency, not

the courts, must consider and resolve.” Matter of Friends of P.S. 163, Inc. v. Jewish

10 Petitioner did not preserve for judicial review his argument that other state public utility
regulatory bodies reached a different conclusion, see Petition § 12. Matter of World Buddhist Ch'An
Jing Ctr., Inc. v. Schoeberl, 45 A.D.3d at 951 (quoting Matter of Yarbough v. Franco, 95 N.Y.2d 342,
347 (2000)). But even had he preserved the argument, it would be of no moment. The Commission is
free to weigh conflicting evidence however it sees fit. Matter of Gansevoort Holding Corp. v.
Consolidated Edison Co., 167 A.D.2d at 650 (citing Matter of Silberfarb v. Board of Coop. Educ.
Seruvs., Third Supervisory Dist., Suffolk County, 60 N.Y.2d 979 (1983)). Moreover, the adoption by
other states of a different course of action which “could be said to have a rational basis, does not
establish that it is the only rational [course of action] or that the [course of action] approved by the
commission in this instance did not have a rational basis.” Matter of N.Y. State Council of Retail
Merchants, Inc. v. Pub. Serv. Comm’n, 45 N.Y.2d at 671.

23

32 of 47



(FTLED. _ALBANY COUNTY CLERK 08709/ 2019 02:30 PM | NDEX NQ. - 902202- 19

NYSCEF DOC. NO. 79 RECEI VED NYSCEF: 08/09/2019

Home Lifecare, Manhattan, 30 N.Y.3d at 432-33. Such a difference of opinion, or
even the presence of conflicting evidence in the record, is not enough to render the
Commission’s chosen approach irrational or unlawful. See Matter of Save our Forest
Action Coalition, Inc. v. City of Kingston, 246 A.D.2d 217, 221 (3d Dep’t 1998).

C. The Commission Rationally Accepted the Best Available Evidence
Regarding High Frequency Voltage Transients

The Commission rationally concluded that any health concerns related to the
solid-state opt-out meter were unfounded. [R. 0014-15, 0237, 0278-79]. In
particular, the Commission rationally declined to credit objections centering around
the solid-state meter’s purported emissions of high frequency voltage transients
(which Petitioner calls “dirty electricity”) as an additional source of low-level EMF
exposure. The Commission found that the most reputable current literature does
not conclusively establish a causal nexus between exposure to high frequency
voltage transients and adverse health effects. [R. 0014-15] (quoting Frank de
Vocht, “Dirty Electricity”: What, Where, And Should We Care, 20 J. Exposure Sci. &
Envtl. Epidemiology 399 (2010)).

Moreover, Petitioner has offered only conclusory allegations that the solid-
state opt-out meter in fact generates the high frequency voltage transients
complained of. Petitioner has proffered no analysis of the specific solid-state meter
models used by Central Hudson — no testing, no wiring diagrams, no engineering
analysis, or any other evidence demonstrating that the specific meters in use are
capable of creating high frequency voltage transients. Petition 9§ 5 (p. 7); Romine

Affidavit 9 7; [R. 0034, 0057, 0387]. Petitioner’s unsupported speculation that the
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solid-state meters used by Central Hudson might generate high frequency voltage
transients is insufficient to compel a change in course by the Commission.

Finally, as discussed above, the Commission rationally found that there is no
credible link between adverse health effects and any type of low-level exposure to
EMF related to utility service, including EMF allegedly resulting from high
frequency voltage transients. [R. 0014-15, 0017-19, 0023, 0278-80]. Petitioner thus
fails to carry his affirmative burden of proving that the Commaission’s policy
determination not to require the maintenance of old-style electromechanical meters
was patently irrational.

D. The Commission Appropriately Identified Various Studies that it
Relied On

As discussed above, the Commission provided a detailed analysis of many of
the sources upon which it relied. That 1s sufficient to sustain the Commission’s
Orders in this CPLR Article 78 proceeding. See Matter of Grenadier Realty Corp. v.
Public Serv. Commn. of State of N.Y., 218 A.D.2d 883, 885 (3d Dep’t 1995); Matter of
Gansevoort Holding Corp. v. Consolidated Edison Co. of N.Y., 167 A.D.2d at 650.

Petitioner’s assertion that the Commission “merely says [it] looked at some
things most of which [it] didn’t list,” Petition 9 12; see also Petition § 11 (“The
PSC . .. did not say who they had review the studies they won’t even identify as
having been reviewed!!”), is contradicted by the plain text of the Commission’s
Orders, which plainly set out the bases for its determinations. But in any event,
there is no legal requirement that the Commission individually describe every piece

of evidence it considered in reaching its determination. Moreover, in reaching a
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rational determination, the Commission “is not limited to data presented [in the
record] and conclusions recommended by the parties,” and it is “entitled to draw
upon its understanding [of the issues], as well as its general experience and
specialized knowledge . . ..” Matter of Keyspan Energy Servs. v. Public Serv.
Commn., 295 A.D.2d at 863. Thus, the record need not reflect every shred of
evidence supporting the Commission’s conclusion. So long as the Commission’s
“determination has any rational basis that would appeal to a reasonable mind, it
cannot be held by the courts to be arbitrary or unreasonable,” and it must be
confirmed irrespective of any conflicting evidence or plausible alternative outcomes.
Matter of Grenadier Realty Corp. v. Public Serv. Commn., 218 A.D.2d at 885
(quoting Matter of Rochester Gas & Elec. Corp. v. Public Serv. Commn. of State of
N.Y., 117 A.D.2d 156, 160 (3d Dep’t 1986)); Matter of Campo Corp. v. Feinberg, 279
A.D. 302, 307 (3d Dep’t 1952), affd, 303 N.Y. 995; accord Matter of New York State
Council of Retail Merchants, Inc. v. Public Serv. Commn., 45 N.Y.2d at 672. “[T]o
put it another way in order to annul the order of the commaission on the ground that
it was arbitrary [the Court] should have to say as a matter of law that no
substantial reason whatever appears in the record to sustain the order and
determination under review.” Matter of Campo Corp., 279 A.D. at 307. Because the
Commission has described in its Orders a body of evidence supporting its
conclusion, and it reasonably relied upon its own expert judgment, the

Commission’s determination should not be disturbed.
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E. The Commission Afforded Appropriate Consideration to Petitioner’s
Submissions

Contrary to Petitioner’s assertions, the Commission did not ignore the
submissions of Petitioner and others advocating against AMR. See, e.g., Petition
13 (“the PSC did not credibly . . . do a serious look at the literature,” “inadequate
internal review of topics which [the Commission] has shown profound lack of
research and comprehension about,” “[t]he record is undeveloped,” “complete
disregard for the facts presented”). As the Commission stated in its December 14,
2018 Order, “[a]ny contention that the Commission ignored facts or information . . .
1s contrary to the record and is incorrect.” [R. 0013]. In fact, the Commission
carefully considered the multitude of submissions in Case 14-M-0196, and
summarized this information in both the October 20, 2017 Order and the December
14, 2018 Order. See [R. 0004-12, 0016-21, 0239-50, 0252-77]. Ultimately, the
Commission found Petitioner’s factual submissions and arguments unpersuasive.
[R. 0017-18]. Furthermore, the Commission found that many of the studies invoked
by Petitioner and others in opposition to AMR technology “suffer from serious
methodological flaws, and the Commaission therefore d[id] not credit them.” [R.
0017]. This is the Commission’s prerogative as the agency charged with
1mplementing the Public Service Law, and this Court should not substitute its
judgment for that of the Commission as to the relative credibility and weight
accorded to evidence in the record. Matter of Lefkowitz v. Public Serv. Commn. of
State of N.Y., 77 A.D.3d 1043, 1045 (3d Dep’t 2010) (citing Matter of Gansevoort

Holding Corp. v. Consolidated Edison Co., 167 A.D.2d at 650).
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The Court should disregard Petitioner’s assertions that the Commission has
“failed to rebut or controvert” various statements made in Stop Woodstock’s
submissions in Commaission Case 14-M-0196, and that such statements therefore
“stand[] on the record as undisputed fact.” See Romine Affidavit 49 28-37. To the
contrary, the Commission considered and rejected each and every one of Petitioner’s
arguments. [R. 0022-23]. Moreover, Commission Case 14-M-0196 was not an
adversarial, quasi-judicial proceeding. The Commission was not an “opposing
party” with respect to Petitioner in Commission Case 14-M-0196, or indeed a
“party” at all, and the Commission Orders under review are not decisions on
motions for summary judgment. Cf. Romine Affidavit 4 38 (quoting Kuehne &
Nagel, Inc. v. Baiden, 36 N.Y.2d 539, 544 (1975)). Rather, the Commission was
crafting a rule of broad applicability, and the underlying administrative proceeding
concerned a quasi-legislative question of policy to be determined by the
Commission. Therefore, the cases cited by Petitioner for the notion that the
Commission was required to specifically rebut every one of his statements made in
the administrative proceeding, or else accept them as true, are simply inapplicable.

F. The Commission Rationally Declined to Order an Electromechanical
Opt-Out Option

Finally, the Commission rationally determined that ordering an old-style
electromechanical meter opt-out option would be unwise given potential difficulties
in guaranteeing the continued supply and proper maintenance of suitable
electromechanical meters meeting Commission standards for reliability and

accuracy. [R.0021-22, 0279-80]. The Commaission noted that, with the advance of
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new technology, “[m]ajor meter manufacturers have not produced new
electromechanical meters for more than two decades.” [R. 0021]. The potential
availability of refurbished electromechanical meters does not, in the Commission’s
expert judgment, provide a viable long-term solution because the supply of
refurbished devices will inevitably diminish over time. [R. 0021-22]. Moreover, the
Commission, due to concerns regarding meter accuracy, has determined that
“refurbished [electromechanical] meters likely cannot meet all of the standards
required for Commaission approval . ...” [R. 0280]. Irrespective of whether other
jurisdictions have approved the use of refurbished electromechanical meters, and of
whether a Commission Order mandating the use of electromechanical meters might
Incentivize meter manufacturers to begin producing new electromechanical meters,
the Commission’s decision has a rational basis. The availability of alternative
rational courses of action does not render the Commission’s decision unlawful.
Matter of Grenadier Realty Corp. v. Public Serv. Commn., 218 A.D.2d at 885.
POINT IIT

THE COMMISSION SATISFIED ALL NOTICE REQUIREMENTS

Petitioner appears to claim that the Commission’s publication of a notice of
proposed rulemaking in the State Register was insufficient to satisfy constitutional
procedural due process. Petitioner’s assumption that he has any constitutional
right to notice is misplaced. There is “a recognized distinction in administrative law
between proceedings for the purpose of promulgating policy-type rules or standards,

on the one hand, and proceedings designed to adjudicate disputed facts in particular
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cases on the other.” United States v. Fla. E. Coast Ry. Co., 410 U.S. 224, 245 (1973).
Notice and opportunity to be heard is required when the State engages in
adjudicatory proceedings, that is, individualized determinations regarding a
particular set of disputed facts. See Londoner v. Denver, 210 U.S. 373 (1908). As
discussed supra Point I1.B, the action taken by the Commission was a quasi-
legislative policy determination, not a quasi-adjudicative determination regarding
the rights of an individual. Such agency rulemaking action does not give rise to a
constitutional right to notice and an opportunity to be heard, and interested parties
have no procedural rights beyond those granted by statute.ll See Minn. State Bd.
for Cmty. Colls. v. Knight, 465 U.S. 271, 283 (1984); Bi-Metallic Investment Co. v.
State Bd. of Equalization, 239 U.S. 441, 445 (1915). Since the Commission was
setting policy of broad application rather than adjudicating the rights of an
individual, constitutional due process requirements simply do not apply. Id.
Moreover, the State Administrative Procedure Act (“SAPA”) and PSL
statutory requirements were satisfied. SAPA and PSL § 66(12) set forth the only
procedures required by statute concerning amendments to a utility’s tariff. SAPA
requires, inter alia, that a notice of proposed rulemaking be published in the State
Register, SAPA § 202(1), and the Public Service Law requires that notice of the
proposed tariff amendments be published in certain local newspapers, PSL
§ 66(12)(b). In Case 14-M-0196, all such requirements were satisfied. See [R. 0011,

0239, 0592] (discussion of State Register notices); [R. 0573-81] (newspaper notices).

11 There is no statute allowing customers to compel a utility to employ a specific utility meter the
customer prefers.
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Proper procedures were also followed with respect to the Commission’s prior
approval of the line of solid-state meters used by Central Hudson. [R. 0020-21].
Indeed, Petitioner makes no claim that the Commaission violated the terms of SAPA,
or that proper newspaper publication was not made.

Instead, to the extent his arguments can be discerned, Petitioner appears to
claim that these procedures are insufficient to satisfy a perceived constitutional due
process requirement. See Petition 9 3 (p.3), 12; Romine Affidavit 4 27. The
procedures set forth in SAPA and followed by the Commission, however, afforded
Petitioner and all other interested parties with notice and an opportunity to be
heard. Nothing more was required. Matter of Kaur v. New York State Urban Deuv.
Corp., 15 N.Y.3d 235, 260 (2010) (citing Matthews v. Eldridge, 424 U.S. 319, 333
(1976)); Matter of Finger Lakes Racing Assn. v. State of N.Y. Racing & Wagering
Bd., 34 A.D.3d 895, 897-98 (3d Dep’t 2006), lv. denied 8 N.Y.3d 810 (2007).

Finally, Petitioner appears to suggest that the Commission should order that
notices of proposed tariff amendments be appended to utility bills. See Petition 99
12, 19; Romine Affidavit 9 27. The Legislature has not decided to require this form
of notice. Instead, the Public Service Law requires newspaper publication of notice
of proposed tariff amendments, and SAPA requires that agencies publish notice of
any proposed rulemaking (which would include tariff amendments) in the State
Register. PSL § 66(12)(b); SAPA § 202(1). The Legislature’s specific expression of
two required forms of notice preclude an inference that the Legislature intended to

require any other form of notice. See Matter of Rodgers v. New York City Fire Dept.,
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80 A.D.3d 1091, 1094 (3d Dep’t 2011) (quoting Matter of Alonzo M. v. New York City
Dept. of Probation, 72 N.Y.2d 662, 665 (1988)).
POINT IV

THIS COURT IS WITHOUT POWER TO ORDER A RESTRUCTURING
OF THE COMMISSION

Petitioner’s request that the Commission “be broken down with people fired,
new people hired and wholly restructured by the State of New York,” Petition 9 3 (p.
3), fails to state a cause of action upon which relief may be granted. Petitioner cites
no authority supplying this Court with power to order the dissolution of a State
agency, and the Commission is not aware of any such authority. Indeed, the New
York Constitution vests the Legislature with the power to create up to “twenty civil
departments in the state government,” and “from time to time assign by law new
powers and functions to [such] departments, officers, boards, commissions or
executive offices of the governor, and increase, modify or diminish their powers and
functions.” N.Y. Const. art. V, §§ 2-3. The appropriate structure and staffing of the
Commission 1s a political question for the Legislature and the executive to answer.
Petitioner is free to advocate for his desired restructuring before the Legislature
and the governor. Judicial interference in this regard would present constitutional
separation of powers issues.

Moreover, Petitioner has submitted no direct evidence of the alleged
corruption or incompetence within the Commission. Petitioner instead relies upon
mere speculation and conjecture. This is insufficient to support his contention, let

alone constitute a valid and judicially-cognizable cause of action.
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CONCLUSION

Based on the foregoing, respondent Public Service Commission of the

State of New York respectfully requests that the Court dismiss the Verified Petition

and grant such further relief as the Court deems just and proper.

Dated: August 9, 2019
Albany, New York

Respectfully Submitted,

JOHN J. SIPOS
Acting General Counsel

D. SCOTT BASSINSON
Solicitor

JOHN C. GRAHAM
Assistant Counsel

PETER V. BLACK

Assistant Counsel
Public Service Commission

of the State of New York
Three Empire State Plaza
Albany, New York 12223-1350
518-486-2890
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STATE OF NEW YORK
COUNTY COURT COUNTY OF ALBANY

In the Matter of the Application of

DEBORAH KOPALD,
: Petitioner,
For a Judgment Pursuant to Article 78 DECISION AND ORDER
of the Civil Practice Law and Rules, (Acting Justice Debra J. Young, Presiding)
-against-
The New York Public Service Commission
And Orange and Rockland Utilities, Inc.,
Respondents.

(Supreme Court, Albany County, Special Term)
Index No. 905947-18, RJI No. 01-18-ST9855)

Appearances:

Deborah Kopald

(Petitioner, Pro se)

P.O. Box 998

Fort Montgomery, New York 10922-0998

Walter Hedeman, Esq.

Attorney for Respondent Orange and Rockland Utilities, Inc.
4 Irving Place, Room 1815-S

New York, New York 10003

John J. Sipos, Acting General Counsel

D. Scott Bassinson, Solicitor

Public Service Commission of the State of New York
(Peter V. Black, Esq., Of Counsel)

Three Empire State Plaza

Albany, New York 12223-1350

Young, J.:

Petitioner commenced this Article 78 proceeding seeking a finding that the Public
Service Commission (PSC) made an error of law by failing to do a SEQR review; a
determination that the PSC abused its discretion by failing to hold a public hearing and an
evidentiary hearing, and by approving a further rollout; that the failure to hold a public
hearing and evidentiary hearing was arbitrary and capricious; and that the PSC decision
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to allow further rollout was not supported by substantial evidence.' Alternatively,
petitioner seeks a stay of further action by respondents and an Order directing a pilot

. program and hearings be held. Respondents move to strike certain exhibits included by
petitioner on the basis that they were not before the PSC and thus cannot be considered in
the Article 78 review. In opposition, petitioner seeks to have the Court take judicial
notice of the exhibits. Orange and Rockland Utilities answered asserting that there was
no abuse of discretion nor was the decision arbitrary and capricious. The PSC answered
and asserted an objection in point of law that no SEQRA was required and that the
petition fails to state a cause of action; that public hearings and evidentiary hearings are
not required and thus the petition fails to state a cause of action; that there is no abuse of
discretion review because it was a quasi-legislative proceeding; that substantial evidence
cannot be raised as there was no hearing held; that the evidence that is outside the record
should be stricken; and that the Commission properly complied with the State
Administrative Procedure Act.

“[A] fundamental principle of article 78 review [is] that ‘[jJudicial review of
administrative determinations is confined to the facts and record adduced before the
agency’ (Matter of Yarbough v Franco, 95 NY2d 342, 347 [2000] [internal quotation
marks and citation omitted]). That, of course, is merely another way of saying that an
appellate court is bound by the record. In short, ‘[jJudicial review of an administrative
determination is limited to the grounds invoked by the agency’ (Matter of Aronsky v

'Board of Educ., Community School Dist. No. 22 of City of N.Y., 75 NY2d 997, 1000
[1990]; see generally Matter of Montauk Improvement v Proccacino, 41 NY2d

913[1977])” (Rizzo v New York State Div. of Hous. & Cmty. Renewal, 6 NY3d 104, 110
[2005]). Accordingly, respondents’ motions to strike exhibits A, B, E, F, M, and N to the
petition and the cross-motion to strike exhibits O, Q, R and S to petitioner’s “omnibus™
motion are granted on the basis that those exhibits were not a part of the record before the
PSC when the determinations were made and will not be considered in any form by this
Court in its review of the determination.

The Court’s review of respondent’s determination is limited to examining whether
the administrative determination is arbitrary and capricious or lacks a rational basis (see
Matter of Adirondack Wild: Friends of The Forest Preserve v New York State
Adirondack Park Agency, 161 AD3d 169 [2018]). If the determination has a rational
basis it must be sustained even if a different result would not be unreasonable (see id.). A
determination is “arbitrary and capricious when it is taken without sound basis in reason
or regard to the facts” (id., at 176). This Court may not substitute its judgment for that of
the agency and deference is appropriate where there is record support for the
determination (id.). Moreover, where, as here, there was no hearing held the question of
substantial evidence is not properly raised and the Court is limited to whether the

1 Respondent Orange and Rockland Utilities, Inc. petitioned respondent PSC for
authorization of a program advancement proposal. Included in the proposal was
implementation of Advanced Metering Infrastructure (AMI) throughout its entire service
area. Respondent PSC granted the petition in part in an Order effective November 16,
2017. Petitioner sought a rehearing which was denied by the PSC by Order effective
May 21, 2018. These are the Orders that petitioner seeks review of by this Court.
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determination lacks a rational basis and is arbitrary and capricious (see Matter of Bais
Sarah Sch. for Girls v New York State Educ. Dept., 99 AD3d 1148 [2012]).

Petitioner’s arguments that a SEQRA review was required are without merit and
are untimely”. The PSC has a rational basis to find that the AMI expansion was a Type [l
project under 16 NYCRR 7.2(b)(3) as the expansion relates to a utility’s management of
customer relations and utility functions (see also 6 NYCRR § 617.5 [¢][11]). Moreover,
an AMI meter is not a new program but rather is different way to measure electric usage.
The PSC set forth a reasonable basis for concluding that AMI was not a major change
(see generally PSL § 66 [12][c] & [f]). Giving the appropriate deference to the PSC’s
determination in view of the fact that “establishing utility rates is a ‘highly technical
matter (Matter of Abrams v Public Serv. Commn. of State of N.Y., 67 NY2d 205, 211-
212 [1986]) and the PSC possesses specialized knowledge and expertise in ratesetting
matters”™ (Matter of National Fuel Gas Distrib. Corp. v Public Serv. Commn. of the State
of N.Y.. 16 NY3d 360, 368 [2011]; see New York Tel. Co. v PSC, 95 NY2d 40, 48
[2000]), the determinations are upheld as there exists a rational basis.

To the extent that remaining arguments have not been addressed specifically, they
are found to be without merit, including but not limited to petitioner’s arguments
regarding health and safety of AMI. Accordingly. it is

ORDERED, that respondents motions to strike and cross-motions to strike are
granted; and it is further

ORDERED. that the petition is dismissed.

This constitutes the Decision and Order of the Court. No attorney’s fees, costs or
disbursements are awarded to any party. This Decision and Order is returned to Peter V.
Black, Esq., attorney for the PSC. A copy has been sent to the Supreme Court Clerk.
The signing of this Decision and Order shall not constitute entry or filing under CPLR
2220. Counsel is not relieved from the applicable provisions of this rule with regard to
filing, entry and Notice of Entry.

SO ORDERED.
ENTER.

Dated: Troy, New York

January 9\ o % (\j
q ‘Q/llAAj

Honorable Debra J. Y ung
Acting Supreme Court Justice

2 A challenge to SEQRA should have been made within four months of the initial determination in January
and February of 2017 (see CPLR 217 [1] [4 month statute of limitation]).
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Papers Considered:

L
I
1118
IV.
V.
VL
VIL

VIIL.

IX.
X.
XI.

XII.

XHI.

XIV.

XV

XVL

Petition together with annexed exhibits;

Respondent Orange and Rockland Utilities, Inc. Motion to Strike;
Affirmation of Walter Hedeman, Esq.;

Respondent PSC Motion to Strike;

Affirmation of Peter V. Black, Esq.;

Petitioner’s “Notice of Motion, Omnibus Motion™;

Petitioner’s Affidavit sworn to on November 1, 2018;
Respondent Orange and Rockland Utilities, Inc. Answer;
Respondent PSC Answer, together with exhibits;

Respondent PSC Cross Motion To Strike;

Affirmation in Support of Cross Motion to Strike of Peter Black,
Esq.;

Respondent Orange and Sullivan Utilities, Inc. Cross Motion to
Strike;

Affirmation in Support of Cross Motion to Strike of Walter
Hedeman, Esq.; ,

Petitioner’s Affidavits in Opposition to Motion to Strike, sworn to
on November 2, 2018;

Petitioner’s Affidavits sworn to on November 8, 2018;
Petitioner’s Affidavit sworn to on November 17, 2018.
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